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Current Topics. 
Judges and Titles. 


THE bestowal of a Viscountcy on Lorp HEWART is a 
fitting recognition of the long and valuable service he rendered 
for well-nigh twenty years. Not very many ex-judges have 
been given this particular title whose recipients take pre- 
cedence of Barons. True, LORD MAUGHAM was given it, but 
it was in his capacity of Lord Chancellor ; the fact, however, 
that he is a Viscount gives him precedence in the House over 
the ordinary Lords of Appeal, however senior in appointment 
they may be to him, they being only Barons. In connection 
with the subject of judicial titles, it is curious to reflect that 
all the judges of the Court of Session in Scotland are styled 
* Lord,” but this does not necessarily imply that they are 
peers of the realm; the title is a mere courtesy one, and 
sometimes the holders are spoken of somewhat disparagingly 
as mere ‘ paper lords.’”’ The fact that they are officially 
designated ‘‘ Lords ’’ recalls the fact that in the early days 
their wives were beginning to describe themselves as Lady 
So-and-So, a claim which vas promptly snuffed out by one 
of the Jameses, who declared indignantly, ‘‘ I made the 
carls Lords but who the blank made the carlines Ladies ? ” 


Parliamentary Privilege and Detention. 

THE Committee of Privileges which was directed to consider 
whether the detention of Captain A. H. M. Ramsay, the 
M.P. for Peebles, under reg. 18B of the Defence (General) 
Regulations, 1939, constituted a breach of the privileges of the 
House of Commons, recently issued its report. The committee 
accepted the evidence of the Home Secretary to the effect 
that the grounds on which he acted did not arise from anything 
said by the member from his place in Parliament. Had the 
Home Secretary taken action for that reason a breach of 
privilege would, the committee states, have been committed. 
The committee did not consider it to be within its terms of 
reference to inquire further into and report on the grounds 
upon which the Home Secretary acted ; and the only privilege 
which arose for consideration was therefore that of ‘‘ freedom 
from arrest.’”’ On this question the committee intimates 
that the precedents lend no support to the view that members 
of Parliament are exempted by the privilege of Parliament 
from detention under reg. 18B of the Defence (General) 
Regulations, 1939. Preventive arrest under statutory 
authority by executive order was not within the principle of 
the cases to which the privilege from arrest had been decided 
to extend. ‘‘ To claim that the privilege extends to such 
cases,” the report states, ‘‘ would either be the assertion of a 
new parliamentary privilege or an unjustified extension of an 
existing one. No question of any infringement of the 
privilege of freedome of speech arises. Your committee is, 
consequently, of opinion that the detention of Captain RAMSAY 
under Regulation 18B of the Defence (General) Regulations, 
1939, does not constitute a breach of the privileges of the 
House.” Readers interested in constitutional matters of 


| determine the 


| expert advice, and would continue to seek it. 


this character may be advised to peruse with close attention 
the evidence of Sir GILBERT CAMPION, Clerk of the House of 
Commons, who prepared for the committee a memorandum 
containing a survey of the development and scope of the 
parliamentary privilege of freedom from arrest and an 
examination of precedents in analogous cases. 


The Ministry of Works and Buildings. 


THE note in our last issue concerning the functions of the 
Ministry of Works and Buildings may be usefully supple- 
mented by information derived from the recent statement 
in the House of Lords by Lorp Rerra. The new Minister 
described the functions of the Ministry under five heads: 
(1) The work for which the Office of Works was formerly 
responsible ; (2) the war-time additions to the Office of 
Works; (3) the further additions to the Office of Works on 
the advent of the Ministry ; (4) responsibilities accruing from 
the control of materials; and (5) the future—post-war 
planning. As regards new work the speaker made reference 
to ordnance factories designed and erected for the Ministry 
of Supply, ‘all sorts of things . . . like refrigerators and 
stores”’ for the Ministry of Food, and hospitals for the 
Ministries of Health and Pensions. As to work which might 
or might not be transferred, there would be-no duplication, 
and the Ministry intended to discuss with the Service Depart- 
ments and the Ministry of Aircraft Production their pro- 
grammes to ascertain what services, works and buildings they 
considered to be highly specialised—in other words what 
should be transferred and what should be retained. He was, 
he said, responsible for the Works and Buildings Priority 


| Committee on which all departments interested in any way 


chairman he would 
Production Council’s 
He was seeking 
LORD REITH 
went on to state that as an aid to securing effective use of 
materials and labour the Ministry was charged with the 
duty of examining building designs and specifications and 


with building were represented. As 
application of the | 
decisions in respect of particular buildings. 


| to institute research into the question of the adoption of 


substitutes. Further to conserve the use of materials, there 
was the system of private building control. All private 
building over £5,000 was subject to authorisation or licence. 
Authorisation could be issued by various departments, and 
not only by the new Ministry. Before the Ministry gave 
licences it must be satisfied that the work contemplated was 
essential and that the demand for labour and materials 
could be met without undue interference with more important 
work. With regard to planning, the Minister urged that 
no one should misunderstand or exaggerate his terms of 
reference. He had not been told to plan the reconstruction 
of the country or of London or any part of it, still less to 
rebuild it. He had been charged to consult with others 
concerned and to report to the Cabinet the appropriate 
methods and machinery for dealing with tbe _ issues 
involved. 
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Town Planning : London. 


WE recently drew attention in these columns to the 
problems of reconstruction viewed in the light of recognised 
principles of town and country planning. Sir CHARLES 
BRESSEY, in a letter to The Times, dealt with the problem 
as it affects London, and calls for immediate action. He 
recalls that the need for a comprehensive highway develop- 
ment survey of Greater London was recognised the 
Government six years ago, and states that the report (for 
which he was responsible) which was published in 1937 
secured so comparatively kindly a reception that, but for 
financial disputations, some of the more important recom- 
mendations would have been carried into effect. In any 
event, the desirability of a statutory master plan for Greater 
London appeared to be generally recognised. The feasibility 
of some of the schemes might at that time have been questioned 
on the score of the extensive demolitions they would have 
entailed. The writer makes reference to damage sustained 
from enemy action, and urges that the only rational course 
now is to ensure that the process of rehabilitation goes hand 
in hand with a fundamental remodelling of districts which 
at present fall short of the accepted standard of civil design. 
Reinstatement must be made subservient to a master plan, 
such as the highway development survey, and that plan 
needs revision in the light of changes brought about by war. 
It is pointed out that the improvements embodied in the 
plan are for the most part of more than local concern ; that 
they transcend local boundaries and their execution calls 
for a degree of co-operation that can only be enforced by a 
central tribunal endowed with summary powers. He urges 
that the appropriate constitution for this body should be 
the subject of immediate investigation. The same writer 
argues that insuperable difficulty would attend such a task 
if deferred till after the war. In the atmosphere of impatience 
that always marks a cycle of unemployment no time can be 
found for deliberation ; public works must be started immedi- 
ately, and if well-considered plans are not available, others, 
however faulty, have to be improvised. Apart from engineers 
and town-planners, few realise how long is the process of 
preparing or revising a civic development survey. The 
writer concludes: ‘‘If we grapple resolutely with the task 
in these days of war, we shall be better able to face the 
momentous problems of peace.”’ 


A Preliminary Conference. 


Mr. W. H. ANSELL, President of the Royal Institute of 
British Architects, in a letter to The Times, drew attention 
to the circumstances favouring the application of an ordered 
scheme to such rebuilding as may be necessary. He referred 
to the Bressey Report as a magnificent foundation on which 
the more complete detail planning of special areas could be 
based, recalled that the City Corporation and the London 
County Council were alike sympathetic to the suggestion that 
the machinery for replanning and rebuilding parts of London 
should be established at once, and remarked that the Ministry 
of Works and Public Buildings was in being. He therefore 
suggested that a preliminary conference under the chairman- 
ship of Lorp REITH should be called to discuss the setting up 
of the necessary organisation for survey and planning, as well 
as for the special legislative and executive powers which, it is 
said, must be given to a replanning authority. The writer 
urged that such a conference should have representatives of 
the town planning authorities concerned, of the respective 
institutes of architects, engineers, surveyors and town 
planners, of finance and commerce, transport, and any other 
interest thought fit. Mr. ANSELL contends that by such 
a conference the difficulties ahead, which are not new, would 
at least be made clear, and that this would be the first step 
towards surmounting them. 


interned Aliens. 


THE Parliamentary Correspondent to The Times recently 
stated that the Home Secretary expects soon to be able to 
announce his decision on recommendations resulting from 
the further review of internment problems which have been 
made by the Advisory Committee which sat under the chair- 
manshiy of Asquitu, J. This committee, it is recalled, is 
empowered to keep under review the application of the 
principles laid down in regard to the internment of enemy 
aliens and to make such suggestions and recommendations 
as it thinks fit. The committee also advises the Home 
Secretary on such proposals for modifying the internment 
policy as he may refer to it. The result of the committee’s 
review may be an addition to the categories of internees 
eligible for release. We learn from the same source that 


the inter-departmental committee which, under the chairman- 
ship of Sir Francis LINDLEY, has since September been 





advising the Home Secretary on the cases of aliens detained 
in prison under the Aliens Order about whom representations 
have been made by foreign governments, is to be reconstituted 
and given new terms of reference, so as to enable it to consider 
all cases of detained aliens referred to it by the Home Secretary. 
It may be recalled that most of the men who are interned 
now have the opportunity of securing release (if they are 
physically capable) by volunteering for the Auxiliary Military 
Pioneer Corps. There are twenty-one other categories now 
eligible for release unless their continued detention is thought 
advisable on grounds of security. The total number of 
internees whose release had been authorised up to 5th October 
was 4,603. 


War Damage : Payment of Rent, 

Last week we referred to answers given by the Attorney- 
General to questions asked in Parliament concerning the 
position of tenants whose houses had been rendered uninhabit- 
able by enemy action. The matter has since been dealt with 
rather more fully by the Attorney-General in the course of a 
written reply toa member who asked whether action could 
be taken to clarify the law. Sir DoNALD SOMERVELL, K.C., 
stated that the Landlord and Tenant (War Damage) Act, 
1939, was passed on the assumption that under the law as it 
previously stood the destruction of property subject to a 
lease from whatever cause afforded a tenant no excuse in law 
from not fulfilling the covenants which he had entered into 
in the lease, including any covenant to repair or pay rent. 
A weekly tenant could always give a week’s notice determining 
the tenancy, and he was not usually under an obligation to 
repair. The Landlord and Tenant (War Damage) Act was, 
therefore, expected to be of greater use in the case of longer 
tenancies. But it applied to tenancies whether long or short, 
and there was nothing to prevent any tenant whose house 
was made unfit by war damage from giving a notice of 
disclaimer under that Act. A notice of disclaimer relieved 
the tenant from the obligation to pay rent as from the date 
of the service of the notice. It terminated the lease unless 
the landlord served a notice to avoid disclaimer. If that were 
done, and it was very unlikely to be done in weekly tenancies, 
the liability to pay rent did not revive until the landlord had 
made the premises fit. The Attorney-General concluded his 
reply by indicating that he had no power to give an 
authoritative exposition of the law, and that the Government 
would be ready to consider representations if it were found 
that the present position was unsatisfactory. 


Defence Bonds: Maximum Holdings. 

THE attention of readers should be drawn to the Post Office 
Register Provisional Regulations, 1940, and the Post Office 
Register (Trustee Savings Banks) Provisional Regulations, 
1940 (both dated Ist November), which deal with the 
case of securities issued on the Post Office Register by the 
Post Office or by Trustee Savings Banks under a prospectus 
imposing a maximum limit on the amount of the securities in 
which an individual may have an interest. The new regula- 
tions are of particular importance to trustees and others who 
may desire to purchase 3 per cent. Defence Bonds on behalf of 
third parties. The prospectus of these bonds lays down that 
no person may hold more than £1,000 of Defence Bonds 
(excluding amounts inherited from deceased holders). The 
regulations provide that, in calculating the amount of a holding 
for the purposes of this limit, no account shall be taken of 
purchases made in the capacity of trustee on behalf of a trust 
in which the purchaser has no other interest but that of 
trustee. Trustees may purchase up to £1,000 of these bonds 
on behalf of each of the trust funds for which they act. The 
regulations provide, moreover, that a beneficiary, whose 
interest in a trust is a life interest or a reversionary interest 
dependent on the determination of a prior life interest, may 
hold up to the maximum limit of Defence Bonds irrespective 
of any bonds held by the trust. 


Recent Decision. 

In Dollman v. A. and S. Hillman, Ltd. (The Times, 15th 
November), AsquitH, J., awarded to a wife £300 damages in 
respect of personal injuries sustained as the result of slipping 
on a piece of fat on the highway outside a butcher’s shop, 
and £169 special damages to her husband. The learned judge 
intimated that if a nuisance is created on the highway, 
liability arises irrespective of negligence ( Midwood & Co., Ltd. 
v. Manchester Corporation {1905] 2 K.B. 597), and that a 
person is liable for a nuisance constituted by the state of his 
premises if when it has arisen he omits to remedy it within 
a reasonable time after he has, or ought to have, become 
aware of it (Noble v. Harrison [1926] 2 K.B. 332). See Pope 
vy. Fraser and Southern Rolling & Wire Mills, Ltd., 55 
T.L.R. 324. 
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On the Interpretation of Statutes. 


A QUESTION of wide importance relative to the interpretation 
of statutes was recently considered by the Court of Appeal 


in Dormer and Others v. Newcastle-upon-Tyne Corporation | 


[1940] 2 K.B. 204; 84 Sox. J. 500. <A section in the defen- 
dants’ local Act was drafted in the form of a proviso to the 
effect that nothing in the Act should authorise them or any 
lessee of theirs to do any act or thing amounting to a nuisance, 
and one of the questions raised by the appeal was whether 
the court in determining the ambit of this proviso could take 
into consideration the division of the Act into groups of 
sections. 

It is, of course, clear that a proviso is not to be treated as an 
independent enacting clause. So to do would, in the words 
of Fletcher Moulton, L.J., in R. v. Dibdin, ex parte Thompson 
{1910] P.D. 57, 125, sin “ against the fundamental rule of 
construction that a proviso must be considered with relation 
to the principal matter to which it stands as a proviso.” 
The same point is brought out in a large number of cases of 
which Ez parte Partington, 6 Q.B. 649, Re Brocklebank, 
23 Q.B.D. 461, and Hill v. East and West India Dock Co., 
9 App. Cas. 448, may be cited as examples. 

The position occupied by a proviso in the sectional divisions 
of an Act is not conclusive. This is clear from R. v. The 
Inhabitants of Newark-upon-Trent (1824), 3 B. & C. 59. The 
dispute in that case arose in connection with the purported 
binding of an —— pursuant to the Statute 56 Geo. 3, c. 139. 
Section 3 of the Act provided that the allowance of two 
justices for the county within which the place of the appren- 
ticeship was situated should be valid although such place 
was in a town within which other justices might in other 
respects have exclusive jurisdiction. A proviso, printed as 
part of s. 2 of the Act, required notice to be given to the 
overseers of the poor of the place in which the apprentice was 
to serve, and that such notice should be proved or admitted 
before the county justices. These requirements had not been 
complied with. The court held that the case came within 
the proviso and that the indenture was void in consequence. 

The grounds of the decision, so far as they bear upon the 
matter under discussion, are indicated in the following 
passage from the judgment of Holroyd, J., who dealt with the 
provisions of the Act, and continued: ‘‘ Then follows the 
proviso upon which the present question arises, and which is 
printed as part of the second section; but whether it be 
printed as part of the second section, or had been separated 
from it by the printers, and made into a third section, can 
make no difference in the construction of the statute, for in 
the construction of a statute, the question whether a proviso 
in the whole or in part relates to and qualifies, restrains or 
operates upon the immediately preceding provisions only of 
the statute, or whether it must be taken to extend in the whole 
or in part to all the preceding matters contained in the statute, 
must depend, I think, upon its words and import, and not 
upon the divisions into sections that may be made for conven- 
ience of reference in the printed copies of the statute. The 
same construction must prevail, I apprehend, in this case as 
if the proviso, which has been printed as if incorporated in the 
second section, had been, as I think it might with as much or 
more propriety have been, separated therefrom and made into 
a separate section.” 

It should be borne in mind that the above case was decided 
at a time when the division of an Act into sections was 
probably of less significance than it is now. The learned 
author of ‘ Craies on Statute Law” points out that the 
practice of dividing statutes into parts and of grouping or 
classifying the enactments under headings or titles was first 
introduced in the Merchant Shipping Act, 1854, and was 
derived from the Code of the State of New York. The same 
writer states: ‘‘ It was at one time supposed that courts of 
law would not recognise the division into parts or the headings 
as substantive parts of the Act. But they are gradually 
winning recognition as a kind of preamble to the enactments 
which they precede, limiting or explaining their operation ”’ 
(ibid., 4th ed., p. 190). Before the middle of the last century 
it was usual to preface each distinct portion of an Act by 
words indicating that the division into sections had no 
legislative authority. 

The present inquiry may be concluded by reference to two 
cases, in one of which the argument from position was 
negatived, and in the other of which it was upheld. 

In Cohen v. South Eastern Rly. Co. (1877), 2 Ex. D. 253, 
the defendants sought, unsuccessfully, to limit their liability 
for loss of a passenger’s luggage to an amount stated on the 
back of a through boat and rail ticket from Boulogne to London, 
issued at Boulogne. The luggage was lost as it was being 
conveyed from the boat to the train at Folkestone. Section 16 
of the Regulation of Railways Act, 1868, enacted that the 


| 
| 





provisions of the Railway and Canal Traffic Act, 1854, so far as 
the same were applicable, should extend to the steam vessels 
of a company and to the traffic carried on thereby. Section 7 
of the last-named Act rendered a company liable for the loss 
of articles ‘“‘ notwithstanding any notice, condition or declara- 
tion made and given by such company contrary thereto, or 
in anywise limiting such liability.”” The court held that the 
articles enumerated in this section included passengers’ 
luggage. 

The court intimated that, according to the plain meaning 
of the words, the incorporating provisions of s. 16 of the Act of 
1868 applied to the whole of the earlier Act, including s. 7 
thereof, but it was argued that inasmuch as the clause was 
not contained in a separate section by itself but occupied a 
place at the end of the section its operation must be confined 
to subject-matter to which the previous parts of s. 16 related. 
Mellish, L.J., said that he was not aware that there was any 
such rule of construction of an Act of Parliament. If some 
absurdity or inconvenience followed from holding the clause 
to apply to the whole Act, it might be reasonable to confine 
the incorporation to clauses relating to some particular 
subject-matter; but if there was no inconvenience from 
holding that the incorporation included s. 7 of the Act of 1854 
as well as other sections, the court ought to hold that it did so. 
Far from thinking that there was any inconvenience in the 
incorporation of the section, Mellish, L.J., thought the direct 
contrary was the case ‘‘ because, inasmuch as the passenger 
takes a ticket both by railway and steamboat, it would be 
most inconvenient that the company should be at liberty 
to put conditions of this kind qua the steamboat, and not be 
able to put conditions qua the railway.’’ ‘‘ The consequence 
would be,’’ the learned lord justice went on, ‘that if a 
passenger started and delivered luggage to the railway 
company and then arrived at the end of the journey and the 
luggage was not forthcoming, and nobody knew where it was 
lost, he would not be able to recover, because he could not 
prove whether it was lost during the railway passage or whether 
it was lost during the sea passage.”’ 

The defendants in Dormer v. Newcastle-upon-Tyne Corpora- 
tion, supra, in purported exercise of powers contained in 
s. 22 of the Newcastle-upon-Tyne Improvement Act, 1865, 
erected guard rails on the edge of a pavement which the 
plaintiffs alleged interfered with their free access to the 
street and constituted a nuisance. The section was one of a 
group covered by a side heading “ streets.’”? Section 65, one 
of a group covered by a heading ‘‘ Sewers—Sanitary Arrange- 
ments,’’ was in the following terms: ‘‘ Provided always that 
nothing in this Act shall authorise the corporation or any 
lessee of the corporation to do or be party to any act or thing 
amounting to a nuisance.”’ 

The case originally came before Wrottesley, J., who held 
that while s. 22 authorised the erection of something which 
necessarily amounted to a public nuisance, s. 65 prevented 
the exercise of the powers under s. 22 in such a way as to 
invade the rights of private property. He accordingly gave 
judgment against the corporation. This distinction was not 
accepted by the Court of Appeal. There was, Slesser, L.J., 
intimated, no reason for restricting the word ‘ nuisance ”’ 
in s. 65 to a private nuisance. If it was to Operate so as to 
forbid a nuisance, there was no reason why words which were 
not there should be introduced. If the words of s. 65 applied 
to s. 22 they would stultify all acts done thereunder when they 
produced a public or a private nuisance. 

The Court of Appeal decided the matter on other grounds. 
The main enactment with reference to which s. 65 was a proviso 
was an enactment relating to sewers, and the proviso was 
limited to those potential nuisances which might arise out 
of the exercise of the powers in the previous three sections of 
the Act (comprised under the heading ‘“‘ sewers,’’ etc.) which, 
unlike the powers in s. 22, could be exercised without creating 
anuisance. The court was assisted in coming to this conclusion 
by the presence of the words ‘“‘ any lessee ”’ in s. 65. Those 
words, Slesser, L.J., pointed out, were very material in dealing 
with the immediately preceding section which contained a 
power to contract with other persons for the utilisation of 
sewage and dealt with the obligation of disinfecting the 
sewage and leasing any land belonging to the corporation, 
but had on the face of it no meaning or relation to the powers 
contained in s. 22. 

It would be wrong, the learned Lord Justice said, to take 
the view that s. 65 was anything other than a limitation of 
the power otherwise given in the sections dealing with sewers 
if consistent sense could be made of the provision without 
introducing an absurdity. The court was being invited to 
apply the proviso to the whole Act notwithstanding the 
resulting ‘‘ absurdity (or) inconvenience ’’—to repeat the 
above-quoted words of Mellish, L.J., in Cohen v. South Eastern 
Railway Co., supra. Lord Justice Slesser cited the passage 
from the judgment of Holroyd, J., in Rew v. The Inhabitants 
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of Newark-on-Trent, which has already been set out, and 
concluded: ‘‘ Therefore, as I see it, it is a matter of con- 
struction, having regard to the context and the mischief 
aimed at in the case of any possible ambiguity, to consider 
what is the mearing of the proviso. As I have indicated, 
in my view here it is limited to the case of possible nuisances 
which may arise by persons exercising powers under that 
part of the Act which is dealing with sewers and sanitary 
arrangements.” 

Our brief examination of representative authorities shows 
that while the position occupied by a proviso in the sectional 
and other divisions of an Act of Parliament is not conclusive 
as to the scope of its application, a good deal of assistance, 
particularly in the case of modern Acts, may be gained by 
paying due regard to these considerations. Certainly it is 
never safe to ignore them. 








Criminal Law and Practice. 


Costs in Petty Sessions. 


IN a recent prosecution at Romford Petty Sessions, to which 
reference has already been made in these columns on another 
matter (ante, p.579), an interesting point arose as to costs. Two 
defendants to separate charges of driving without due care 
and attention contrary to s. 12 of the Road Traffic Act, 1930, 
had agreed to be tried together. One defendant was acquitted 
and one was convicted, and counsel for the acquitted defendant 
then asked that costs should be awarded against the police 
in his case. The clerk to the justices intimated that even if 
costs were awarded against the police in that case, the result 
would be to increase the costs awarded against the guilty 
defendant. Upon that, counsel for the acquitted defendant 
withdrew his application. 

Section 18 of the Summary Jurisdiction Act, 1848, provides, 
inter alia, that in all cases of summary conviction or of orders 
made by a justice or justices of the peace it shall be lawful 
for the justice or justices making the same, in his or their 
discretion, to award and order, in and by such conviction or 
order that the defendant shall pay to the prosecutor or 
complainant respectively such costs as to such justice or 
justices shall seem just and reasonable. Where the justice or 
justices dismiss the information or complaint they may order 
that the prosecutor or complainant shall pay to the defendant 
such costs as to such justice or justices shall seem just and 
reasonable. 

It will be observed that the discretion of the justices in 
awarding costs against the prosecution is not a fettered 
discretion as in the case of a dismissal by examining justices 
of a charge of an indictable offence, where the examining 
justices must be of opinion that the charge was not made in 
good faith before they can order any costs incurred in the 
defence to be borne by the prosecution (Costs in Criminal 
Cases Act, 1908, s. 6 (3)). Even in such cases it has been 
held that ‘‘ for the purpose of deciding that question the 
justices are undoubtedly a court, and they are bound to act 
judicially and to weigh the evidence,’ and therefore can 
state a case for the opinion of the High Court (per Lord 
Alverstone, C.J., in R. v. Allen [1912] 1 K.B. 365, 368). 
When deciding what is ‘ just and reasonable ’’ they must 
also act judicially and weigh the evidence. <A _ judicial 
discretion must be exercised judicially, even where there is no 
fetter on the discretion. 

Attention has previously been drawn in these columns 
(83 Son. J. 879) to the statement of Channell, J., in 
A.-G. v. Clark [1909] 2 K.B. 7, that ‘“ the natural limit which 
exists as to ordering costs of proceedings is an amount up to 
the sum actually incurred.” It will be recalled that the 
quotation was made in connection with an appeal against 
a fine of £5 and £21 costs on a conviction for obstructing a 
police officer in the course of his duty. The Middlesex 
Quarter Sessions Appeal Committee did not hesitate to 
reduce both fine and costs, describing the imposition of the 
costs as “‘ increasing the maximum penalty by a side-wind.”’ 

To increase the costs awarded against a defendant on the 
ground that costs have been awarded against the police in a 
case arising out of the same circumstances seems hardly a 
judicial exercise of the discretion. It is neither just nor 
reasonable that one defendant’s burden should be increased 
by reason of any action which the police, rightly or wrongly, 
have thought fit to take against a defendant who is subse- 
quently acquitted. There can be no possible parallel in 
criminal proceedings to the ‘‘ Bullock order ’’ in civil pro- 


ceedings, where, in a proper case, there is jurisdiction to order 
a plaintiff to pay the costs of the defendant against whom he 
has failed, and to order him to be recouped by a defendant 
against whom he has succeeded. This is particularly not the 





case where two defendants to separate charges agree for 
convenience to be tried together. Such an order as it was 
suggested might be made at Romford could only have been 
made as a result of a confusion of the consequences of civil 
and criminal proceedings. 


Drunk in Charge of a Motor Vehicle. 

Neat problems are sometimes put before magistrates when 
defences are set up to the charge of being under the influence 
of drink or a drug when driving or attempting to drive, or 
when in charge of a motor vehicle, on a road or other public 
place, contrary to s. 15 (1) of the Road Traffic Act, 1930. 

The question arose at Bow Street Police Court on 
8th November, in R. v. Reid, when the defence was raised 
that a motor bicycle, which had been immobilised in 
accordance with the Defence Regulations, was not a 
‘** mechanically-propelled vehicle intended or adapted for use 
on roads,”’ so as to comply with the definition of motor vehicle 
ins. 1 of the Road Traffic Act, 1930. The defendant, who was 
arrested while attempting to start his motor bicycle, was 
fined £8 and one guinea costs and his driving licence was 
suspended for six months. 

There is a previously recorded decision of a bench of 
magistrates at Hendon Petty Sessions on 21st October, 1937, 
on similar facts (81 Sou. J. 872). In that case (R. v. Ramsay) 
a friend of the defendant had taken away the ignition key of 
the defendant’s car and given it to a mutual friend, as he 
considered that it would be better if the defendant did not 
drive the car. The defendant had been to a trade luncheon. 
In that case, too, the bench found that the car was a motor 
vehicle within the definition of s. 1 of the Road Traffic Act, 
1930, imposed a fine of £10 and suspended the defendant’s 
licence for six months. 

The defence is ingenious, but hardly convincing. The 
vehicle in question is certainly mechanically propelled, though 
temporarily immobilised, and if not adapted for immediate 
use on the roads, it is certainly intended for such use, and so 
fulfils the definition. The correct defence to raise where the 
ignition key is removed and is not in the defendant’s possession 
is that the defendant is not ‘“‘ in charge ’’ of the vehicle so as 
to be guilty under the section. Magistrates have, however, 
shown a certain reluctance in the past to acquit defendants 
on this ground. The point was raised in the case at Hendon 
and the bench nevertheless convicted. It is, as was stated at 
that time in these columns (81 Sou. J. 872) difficult to 
understand how a person can be said to be in charge of a 
motor vehicle so as to be ‘incapable of having proper 


‘control ’’ within the meaning of the section, if he has been 


effectively deprived of all means of controlling the vehicle. 
The case is, however, quite different where the defendant has 
himself immobilised the car and has the power of putting it 
into action at short notice. In such circumstances, even if 
he has parked it and has every intention of getting someone 
else to drive it away, he runs the risk, if he becomes intoxicated, 
of being convicted under s. 15 of the Road Traffic Act, 1930, 
on the ground that he is still in charge of the car. 

On 16th October, 1937, at Dorchester, a bench of magistrates 
convicted a defendant under the section, although at the time 
of the alleged offence he,was walking in a crossroads about 
a mile and a half from his car, and, according to his evidence, 
he was on his way to get a bed and send someone to fetch the 
car. If the bench accepted his evidence on this point, their 
decision is not easy to follow. There is unfortunately no 
recorded decision of a higher tribunal on this point, and it 
would be useful if some enterprising defendant were to raise 
the matter in the Divisional Court. 








A Conveyancer’s Diary. 
War Damage to Realty.—ll. 


I HAVE been asked to refer again to the subject with which 
I dealt last week in order to comment upon certain further 
points which have been raised by correspondents. The 
more one reflects about this matter, the more unsatisfactory 
it seems to be that the authorities, with at least two years in 
which to prepare, have allowed matters to drift so long. 
Without an enactment, we do not know for certain the legal 
nature of the claim for compensation, and so we are put in a 
difficulty in drafting documents which deal with it. We 
must, however, suppose that the right to compensation is 
a right to be paid a sum of money by the Crown at a future 
date, whether by way of direct compensation or of an insurance 
payment. The date of payment is uncertain: at present it 
is after the end of hostilities (at earliest) ; under the insurance 
scheme outlined by the Prime Minister several weeks ago, it 
was faintly suggested that at any rate some part of the 
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payment might be made at some earlier date. The sum 
remains one of uncertain quantum, even after the amount of 
the damage has been assessed by the district valuer, since it 
is not promised under either the existing or projected schemes 
that claims will be met in full. Bearing these points in mind, 
I turn to the specific questions which have been put. 

Supposing a person who has claimed compensation dies 
before it is paid, what is to be done about the claim so far as 
estate duty is concerned ? There cannot be much doubt that 
the right to compensation is an asset of the estate, but it is 
impossible to say how much is to be included under this head. 
All that can be done is to state in the Inland Revenue affidavit 
that there is such an asset and that a corrective affidavit 
will be filed when the claim is met. I do not see how any 
attempt could be made to give a present value to it, as the 
amount and date of payment are both so uncertain. For the 
same reasons I do not think that the claimant or his repre- 
sentatives can demand to set off the amount of the claim 
or any part of it against claims of the Crown against them, 
e.g., for income tax or estate duty. I should think it might 
be worth while for the Treasury to consider so framing 
the proposed insurance scheme that there can be set off; if 
there is, the Crown will get rather less from existing taxes, 
it is true, but at the present rate of taxation will probably 
work off most of the claims against it long before the war 
finishes (assuming that the Premier is right in telling us that 
we must prepare for the campaigns of 1943 and 1944). From 
the point of view of the air-raid victim it would be an immense 
relief not to have the double simultaneous burden of his 
income tax and his war damage. 

So far as I can see, the legal nature of the claim is not the 
same as that of the purchase-money of land compulsorily 
acquired; the latter maintains its nature as realty so far as 
equity is concerned, and would pass under a residuary devise 
in the former owner’s will. I do not think that where the 
asset is destroyed, and a sum of money is given much later 
as a solatium to the victim, that sum of money when paid 
would be realty. It is not by any means a matter of certainty, 
but on the whole I think that the money when paid would 
be personalty and so would the claim to it before it is paid. 
Where necessary, wills may have to be altered to meet this 
point. Equally, if the testator gives ‘‘ my house Blackacre 
to my wife in fee simple,’’ and the house is destroyed by a 
bomb in his lifetime, I think that his wife would take the 
site, but not the claim to compensation. An even more 
striking case is where the testator gives all his furniture 
(or his ‘‘ personal chattels ’’) to his wife absolutely, and they 
are then blown up by a bomb in his lifetime. Here there is 
a complete ademption, as there is nothing to correspond 
to the site of Blackacre. Every victim of air-raid damage 
should be invited to review his will with these points in mind. 
If the damage occurs after the death of the testator the 
legatee or devisee has a present interest in the bombed 
property when the bomb drops and so can claim the com- 
pensation. There may well be difficulties of an even worse 
character if the owner of a house and furniture is blown up with 
them. It will be a question of fact whether the owner died 
just before the damage occurred, so that the claims vest in 
the persons equitably entitled to the property under his 
will, or whether the owner was alive until just after the 
damage was done, so that the claims will vest in his executors 
as part of residue, and the devise of the house will carry 
only the site, the legacy of furniture being adeemed. To save 
injustice, the proposed Act ought to substitute the claim for 
the property for all conveyancing purposes. It would be 
too much to expect every living testator all over the country 
to alter his will to meet this point. But where the damage 
has occurred and the testator is still in esse, it is an elementary 
precaution to see that the damage does not stultify his will. 

If real property already the subject-matter of a contract 
for sale is damaged by bombs, the claim will pass to the 
purchaser as being the person equitably entitled to the 
property. I do not see how a purchaser of realty could claim 
not to complete the purchase in those circumstances, as real 
property is incapable of destruction. Even if the site of my 
house is just a large crater, the crater is there and is realty, 
as it is hardly likely to extend usque ad inferos, the lower 
boundary of the vertical column of space projected by the 
surface area. On the other hand, if the subject-matter of the 
purchase was chattels which are bombed or blown up, there 
might be a better chance for the plea of frustration, as chattels 
in such circumstances simply disappear. (I am aware that 
science at one stage said that matter can neither be created 
nor destroyed, but I do not think that the courts would say 
that some of the indistinguishable charred objects or splinters 
which are to be seen in London are identifiable as chattels 
subject to a given contract for sale.) . 

If real property which has already suffered damage is the 
subject-matter of a sale, there seems no reason why it should 





not be sold either together with or apart from the right to 
claim compensation. I should think that many victims 
whose houses have been completely destroyed may be 
prepared to take something by way of cash down from a 
purchaser instead of waiting for an undefined period to 
receive an undefined sum; if so, they will sell out ‘cum 
rights’ as the Stock Exchange would put it. If a house 
which is only slightly damaged is the subject-matter of a sale, 
the purchaser will arrange to take the claim for compensation 
almost as a matter of course. Conversely, I suppose that 
where a house has been completely destroyed the owner may 
in some circumstances find it desirable to sell the site but 
retain the claim. The practitioner must remember in all 
these cases that there is no reason to suppose that the right 
to compensation runs with the land. If the contract or 
conveyance is to include the claim, it must say so expressly. 
Where a vendor contracts to sell his property ‘‘ cum rights,” 
steps must be taken by the purchaser’s advisers to see that 
the claim has been duly made and satisfactorily framed. 
They should put in requisitions on these points and insist on 
full evidence. It would also be well to get the vendor to sign 
a letter to the district valuer, concurrently with the assign- 
ment, stating that the claim is being assigned. Further, steps 
should be taken both in contract and conveyance to make 
the vendor covenant to use his best endeavours to assist the 
purchaser in getting as much compensation as possible, and 
in particular, to furnish all necessary details and information 
as to the state of the property and its value before the damage 
and after. He should also be made to contract not to allow 
the state of the property to deteriorate between contract and 
conveyance. This provision is extremely important in view 
of the present tendency to let bombed property rot, and of 
the likelihood that the Crown will seek to diminish its liability 
by saying that the damage has been increased by the 
negligence of victims. 

I am afraid that in these articles I have only been able to 
touch the fringe of the matters involved. This is so not only 
because of the state of utter uncertainty occasioned by the 
absence of the promised legislation, but because the circum- 
stances are so new and unexplored. In conclusion, I may say 
that it seems that some interesting points may arise in 
connection with restrictive covenants, into which there is not 
space to enter. For instance, it remains to be seen whether 
arbitrators will take the view that bombing may so change 
the character of a neighbourhood as to give jurisdiction to 
vary covenants under L.P.A., s. 84 (1), and whether the 
courts will take the view that bombs may so smash the 
‘dominant’? tenement as to make it incapable of being 
benefited by covenants annexed to it, so as to extinguish 
them. These points give food for thought. 








Landlord and Tenant Notebook. 


Disclaimer under the Landlord and Tenant (War 
Damage) Act, 1939. 

IN an article entitled ‘‘ Minor Damage and the Landlord and 
Tenant (War Damage) Act, 1939,’’ which appeared in our issue 
of 19th October last (84 Sou. J. 591), brief mention was made 
of the powers conferred on courts by s. 9 (1) of that statute. 
Some points about disclaimer which have since been put to us 
by correspondents can, I think, best be solved by examining 
the incidents of disclaimer under ss. 4, 6 and 8, and then 
considering the possible effect of s. 9 (1). ‘ 

The tenant of a house which is unfit by reason of war damage 
may, by virtue of s. 4 (2) (a), serve on the landlord a notice 
stating that he elects to disclaim the lease. It is obvious that 
the landlord may wish to put in issue whether the house has 
been damaged at all, and, if so, whether the damage is war 
damage, and again, if so, whether it is unfit; and to have such 
points decided all he has to do is to apply to the court (normally 
the county court—see s. 23) to determine whether the notice 
is of no effect, on the grounds indicated (s. 6). 

But, if the notice be of effect, that effect is first dealt with 
in s. 8 (2) (a) which enacts: ‘‘ As from the date when the 
notice of disclaimer was served (a) the lease disclaimed shall 
be deemed to have been surrendered.” (Paragraphs (b) and 
(ec), which follow, deal with sub-leases and derivative interests, 
which TI will not go into in this article.) Pausing there, it 
may be useful to consider what would be the position of the 
parties if that were all; i.e., if there were no s. 9 (1). 

‘** Disclaime, disclamare,’’ Coke tells us, in one of his frequent 
etymological moods, ‘‘ is compounded of de and clamo, and 
signifieth utterly to renounce” (Co.Litt. 102A); but, for 
present purposes, which are limited to leases, the aptest 
description is, I think, ‘‘ a surrender in invitum.” Now, in view 
of the fact that some of the correspondence mentioned above 
refers to ‘‘ consequential loss,’’ I propose briefly to recall a 
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conflict about the effect of an ordinary, negotiated surrender 
which was disposed of (subject to anything the House of 
Lords may say) by Richmond v. Savill [1926] 2 K.B. 530 
(C.A.). In that case it appeared that a landlord, having 
intimated his willingness to accept a surrender of the residue 
of a term from the grantee’s executors, authorised his brother 
to write ‘‘ If Lady H’s executor agrees to pay the rent of .. . 
up to... and gives up possession not later than the end of 
February next, my brother is willing to release him,’”’ which 
offer the executor accepted. The action was for £3,000 for 
dilapidations, and the question in issue was whether the 
transaction had absolved the defendant from liability for 
breaches of the repairing covenants. At first instance, 
Finlay, J., held, on the authority of a passage in the judgment 
of Cotton, L.J., in Ex parte Allen; Re Fussell (1882), 20 Ch. D. 
341 (C.A.), that the executor’s contention was sound. The 
appeal was allowed, Bankes, L.J., explaining the mistake as 
follows: ‘ But it appears to me that when Cotton. L.J., 
used the language that he did he had not present to his mind 
the distinction between future breaches and breaches that 
had already accrued, and that if he had he would have limited 
the generality of his proposition, as Sir George Jessel did in 
the later case of Ex parte Hart Dyke {(1882), 22 Ch. D. 410].”’ 

Thus, as far as s. 8 (2) is concerned, a disclaimer under the 
Landlord and Tenant (War Damage) Act, 1939, would 
prevent the accrual of liability after the date of service of the 
notice, but not extinguish responsibility under obligations 
already incurred. 

But past experience has taught our legislators that injustice 
and obscurity may result from over-simplicity. For instance, 
the Bankruptcy Act, 1869, unwittingly made fixtures pass to 
the landlord when a trustee disclaimed ; the 1883 Act con- 
ferred a discretion on the court, which subsequent enactments 
have kept alive and improved. 

Hence, it is not surprising to find that s. 9 (1) of the Landlord 
and Tenant (War Damage) Act, 1939, empowers a court to 
modify the operation of a notice of disclaimer by varying the 
date from which it is to take effect and (I again omit provisions 
concerning sub-leases) by imposing such terms and making 
such orders as to the removal of fixtures and otherwise as the 
court thinks just. When and how this power will be exercised 
is a question to which no comprehensive answer can be given ; 
one can, perhaps, suggest circumstances in which the court is 
certainly likely to act. These would include a case in which 
notice of disclaimer was given soon after a gale of forehand 
rent had become payable. It was held in Ellis v. Rawhatham 
[1900] 1 Q.B. 740 (C.A.) (a forfeiture case), that the Appor- 
tionment Act, 1870, did not apply to such; and it seems likély 
that an application by a tenant of a war damaged house 
prima facie liable to pay- or who has paid. rent for what he 
cannot enjoy would be sympathetically entertained. In such 
a case the court could act either by varying the date or 
making a suitable order, which might go as far as to provide 
for the return of forehand rent punctually paid. As _ to 
dilapidations, the Landlord and Tenant Act, 1927, s. 18 (1), 
makes the question an academic one. But it is difficult to 
imagine circumstances in which a judicially minded court 
could go, as correspondents have suggested, so far as to 
consider compensation for loss of rent, or loss of the residue 
of the term, or for moving expenses, and so forth. 

Another point raised concerns contracting out. It is 
feared that its prohibition will prevent negotiated surrenders 
from having effect. But, apart from the circumstance that 
a negotiated surrender ex hypothesi leaves the tenant without 
any subject-matter to disclaim, the relevant section, s. 21, 
concludes: ‘“ .. . notwithstanding any contract to the 
contrary made before that damage occurred.” 








Our County Court Letter. 


Fraudulent Preference. 


IN a recent case at Bangor County Court (/n re Braid) an 
application was made by the trustee in bankruptcy for the 
repayment to him by the bankrupt’s wife of certain payments 
made by the bankrupt to her after the 21st July, 1939, viz., 
within three months of the bankruptcy. The amounts were : 
£86 received by the bankrupt from the Co-operative Insurance 
Company on the 28th August, 1939; £739 received from 
stockbrokers at Liverpool on the 2nd August, 1939; £139 
received from another firm at the same time. The evidence 
was that the bankrupt had been previously adjudicated, viz., 
at Manchester in 1910 when he was a butcher. No discharge 
had been applied for, and the amount still owing to creditors 
was £1,400. In 1913 the bankrupt and his wife removed to 
Wales and the wife (having received some legacies) conducted 
a boarding-house business. This was sold in October, 1938, 





for £8,250 and the proceeds were partly invested in securities 
worth £6,000. The bankrupt had had no bank account since 
1910, but in January, 1939, he opened an account with the 
stockbrokers in his own name with his wife’s consent. The 
firm did not know he was an undischarged bankrupt, and he 
deposited with them, as security for a contango account, a 
cheque for £500 signed by his wife. This account was operated 
for speculation, and, whenever the fortnightly settlement 
yielded a profit, the firm’s cheque was endorsed by the bank- 
rupt and paid into his wife’s bank account. When a loss was 
incurred, it was paid by a cheque signed by the wife. The 
trustee contended that the above payments were a fraudulent 
preference and void. The respondent’s case was that she had 
not received the first amount, and, as regards the second and 
third amounts, the bankrupt was merely his wife’s agent. 
His Honour Judge Sir Artemus Jones, K.C., was satisfied 
that the wife was not a party to any wilful deception or fraud. 
Nevertheless, she knew that the bankrupt was still indebted 
to the creditors in his previous bankruptcy in 1910. There 
was thus evidence of the debtor’s insolvency at the dates of 
the above payments, and also evidence of the receipt by the 
wife of the £86, and the indorsement to her of the cheques for 
8739 and £139 in repayment of the loans advanced by her for 
the purpose of speculation. An order for repayment was 
therefore made, with costs. 


Loss of Privacy from Hedge Cutting. 


In Heathcote v. Allen, recently heard at Lichfield County 
Court, the claim was for £15 and the counter-claim was for 
£20, both being for damages for trespass. The case for the 
plaintiff was that her land was separated from the land of the 
defendant by a hedge, which the defendant had cut down in 
January, 1940, reducing it to stake level, instead of laying it 
in the approved manner. The uprights in the hedge were 
sawn through and large holes were left near the ground, so 
that fowls and ducks could pass through. The cutting away 
of 20 yards of the hedge, by brushing hook and saw, had 
caused loss of privacy. The original height of the hedge was 
13 feet, and the improper method of cutting would cause it 
to canker. The first suggestion of trespass, by the hedge 
being overgrown, was the service of the counter-claim. The 
defendant’s case was that the hedge overhung his land by 
9 feet and had caused the market produce to be of inferior 
quality in the vicinity of the hedge. The defendant therefore 
instructed his man to cut and pleach the hedge, but he was 
stopped by the plaintiff, and this accounted for the unfinished 
-condition of the hedge. His Honour Judge Finnemore gave 
judgment for the plaintiff for £10. The counter-claim was 
dismissed, without costs. 


The Quality of Apples. 
IN a recent case at Sevenoaks County Court (Mainwaring v. 
George F’. Fisher, Ltd.) the claim was for £107 Os. 10d. as the 
balance due for the price of 15 tons of Bramley apples. The 
plaintiff’s case was that on the 26th July, 1939, her manager 
agreed to sell the apples, which were to he not less than 
24 inches in size as grown, at 4s. 6d. per barrel, clean and 
free from spot, delivery to,take place at the farm. In December 
the apples were taken from straw clamps in the orchards and 
were packed in barrels supplied by the defendants. The 
apples were sent in three consignments and some were sold 
by a firm in Newcastle-on-Tyne on the defendants’ behalf on 
or about the 18th December. No complaint was made until 
the 30th March, 1940, when the defendants sent a cheque for 
£18 19s. 2d. only. It was then alleged that the apples were 
bad seconds, very bruised, and did not comply with the 
contract. This was not true at the date of despatch, but 
many of the barrels were wet, and much might have happened 
on the way to Newcastle. The sale price was £8 8s. a ton, 
and the total price was £126. The defendants’ case was that 
only one barrel was damaged out of 550 received, but there 
was bruising on 20 to 25 per cent. of the apples throughout 


the consignments. They were second-rate Bramleys and 
those sold had realised the price appropriate to their 
quality. The barrels were new butter tubs, used once for 


butter and reconditioned. The apples were very small, and, 
if they had to be paid for, it would represent a L100 per cent. 
loss to the defendants. The first complaint was made at the 
end of December or early in Janvary. His Honour Judge 
Sir G. B. Hurst, K.C., observed that the contract admittedly 
did not involve taking only the very best selected Bramleys. 
It meant apples ‘“‘as grown,” i.e., without picking and 
choosing or sorting out the best or worst. The only guarantee 
was that the fruit should be clean and free from spot. As the 
transit had taken nearly a fortnight, owing to the bad 
weather, this might account for the bruising. The latter was 


not the fault of the plaintiff, and judgment was given in 
her favour for £100 and costs, 
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Practice Notes. 


Payment into Court. 
In Williams v. Boag (1940), 57 T.1.R. 70, the Court of 
Appeal decided two new and important points upon the 
effect. of payment into court, which may affect practice in a 
considerable number of actions. 

The plaintiff had sued a Lloyd’s underwriter under a marine 
insurance policy for risks incurred while his steam drifter 
was laid up at West Mersea. The defendant admitted 
liability and paid £100 into court. He did not notice at the 
time, however (through a mistake not then known to either 
party), that the injury to the drifter had occurred at Bright- 
lingsea ; thus, the risk under the policy never attached and 
there was a complete answer to the claim. 

Upon discovering his mistake, Boag asked leave to amend his 
defence by withdrawing the admission of liability. Singleton, 
J., granted the application ; he was not told that £100 had 
been paid into court with an admission of liability. A few 
days before the date of fixed trial, the plaintiff applied for 
payment out of the £100 and an order was accordingly made. 
Boag appealed. 

Order XXII, r. 6, provides that when money is paid into 
court, except in certain cases, ‘‘ no communication of that 
fact shall at the trial of any action be made to the judge . . 
until all questions of liability end amount of debt or damages 
have been decided.”’ 

Two points were discussed on appeal. First, was the 
defendant entitled to the return of his £100? Secondly, was 
the judge hearing the interlocutory application entitled to be 
told that money had been paid into court ? 

The Court of Appeal gave the sensible answer to both these 
questions, with respect, and an answer which must be correct 
in principle. 

If it is admitted, said MacKinnon, L.J., in allowing the 
appeal, that the amendment (as in this case) raises ‘‘ an 
insuperable obstacle ’’ to the plaintiff’s success, the court has 
“inherent power ”’ to order payment out of the money to the 
defendant. (Order XXII, r. 3, does not contemplate this 
case.) The plaintiff was accordingly given the costs of the 
action until and including the amendment of defence. The 
defendant was given the costs of the summons and of the 
appeal. If, however, it had simply been a matter of amend- 
ment, the money would have been ordered to remain in court 
until the trial of the action (Fraser & Hawes, Ltd. v. Burns, 
19 LI. L. Rep. 216). 

Goddard, L.J., observed (at p. 71 of 57 T.L.R.), that it was 
‘unfortunate’? that upon the interlocutory application, 
Singleton, J., had not been informed of the payment into 
court. When amendment is sought, a master or judge, in 
circumstances like these, ought to be told of the payment in. 

‘Order XXII, r. 6, does not prevent a judge on an 
interlocutory application being informed of the fact of 
payment in where it is desirable that he should know it.” 
du Pareq, L.J., agreed, saying that unless the judge in 

chambers, under these circumstances, were informed of the 
payment in, injustice would often result. Singleton, J., could, 
upon the application, have made the order that the notice of 
payment in be withdrawn. 

‘“Then it would have followed either that the money 
should be paid out to the defendant, or, if the case had to 
go on, that it should remain in court.” 

Costs of Reference. 

WHERE an action is referred by consent to a special referee, 
the referee has the same duty in relation to costs as a judge has, 
under the County Courts Act, 1934, s. 47. If, therefore, 
in an action founded on contract the plaintiff recovers 
between £40 and £100, costs must be awarded on the County 
Court scale unless there was sufficient reason for suing in the 
High Court and the referee specifically orders High Court 
costs. 

In Caine v. Hinks (1940), 57 T.L.R. 53, C claimed £136 on 
a building contract. By consent, the action was referred 
under the Judicature Act, 1925, s. 89 (a), to a special referee. 
The referee awarded the plaintiff £70 on the claim, and he 
awarded the defendant £8 on the counterclaim, the winning 
party in each case to receive taxed costs. No scale was 
specified, nor did the award say whether the costs were to be 
on the High Court or on the County Court scale. The District 
Registrar decided that the costs of the reference should be 
on the High Court scale and the remaining costs of the action 
on County Court Scale C. The defendant objected, contending 
that the plaintiff was entitled on the whole action to costs on 
Scale C only. The District Registrar disallowed the objection, 
holding that s. 47 (3) applied to the costs of the action exclusive 
of the reference. 

By that subsection power is conferred upon the High Court 
‘or where the matter is tried before a referee or officer of the 





Supreme Court, that referee or officer,’ if there was sufficient 
reason for suing in the High Court, to order costs on the High 
Court scale where, in an action founded on contract, the 
plaintiff recovers between £40 and £100. Now, “ referee ”’ 
includes ‘‘ special referee,’ and by the Judicature Act, 1925, 
s. 90 (1), a special referee is deemed to be an “ officer of the 
court.’? Does the word ‘‘ matter ’’ include a ‘“‘ reference ”’ ? 
The word ‘ action,”’ said Asquith, J., means “ the totality 
of the proceedings the costs of which have to be dealt with ”’ ; 
‘* matter ’’ means “‘ that part of the action which is referred.”’ 
Where all issues are referred, a special referee has the same 
functions in awarding the costs of the whole proceedings as 
a judge would have had if there were no reference. Since, 
therefore, in the present case, the referee made no special 
order for High Court costs, the costs of the whole proceedings 
including the reference must be on the appropriate County 
Court scale. A review of taxation was accordingly granted. 








Reviews. 


The Effect of War on Contract. By P. H. Toorop Rogers, 
B.A., B.C.L., of the Middle Temple, Barrister-at-Law. 
1940. Demy 8vo. pp. vii, 160 and (Index) 171. London: 
Sweet & Maxwell, Ltd. Price 10s. 6d. net. 

This is a highly practical work, written by a lawyer, proof 
of whose ability has already been given in *‘ The Solicitors’ 
Handbook to War Legislation.”’ It shows a complete mastery 
of case and statute law and of the changing aspects of the 
law on such difficult matters as frustration, loss or damage to 
property, and illegality. Sections like those on ‘‘ Termination 
of War” and “‘ Leases for the Duration of War” will be of 
incalculable guidance to the practising solicitor. The effect 
of the emergency law on contracts generally and contracts 
of employment in particular is given generous treatment, 
as is also the law as to trading with the enemy. Although, 
as the author admits, it is not strictly germane, a short 
summary has been included of the law relating to actions by 
and against enemies, and, bearing in mind that no war is 
quite like previous wars, the author has tried to extract a 
modern principle from the rather unsatisfactory decisions on 
this subject. The omission of a table of cases owing to the 
exigencies of the paper supply is to be regretted, but a full 
index amply compensates for this deficiency. 


Books Received. 

The Solicitors’ Diary, Almanac and Legal Directory, 1941. 
Edited by R. W. D. SANDFORD, B.A., Solicitor of the 
Supreme Court. Ninety-seventh Edition. pp. xxxii and 
930. London: Waterlow & Sons, Ltd. Prices from &s. to 
12s. 6d. net. 








Obituary. 


Sir EVAN CHARTERIS, K.C! 

The Ilon. Sir Evan Charteris, K.C., died on Saturday, 
16th November, at the age of seventy-six. He was educated 
at Eton and Balliol College, Oxford. In 1891 he was called 
to the Bar by the Inner Temple, and practised almost 
exclusively at the Parliamentary Bar. He took silk in 1919, 
and in 1924 was elected a Bencher of his Inn. In 1932 he 
received the honour of knighthood, and retired from practice 
two years later. He greatly distinguished himself in the world 
of art and letters, and was chairman of the Tate Gallery, 
a trustee of the National Gallery, the National Portrait 
Gallery (of which he became chairman in 1928) and the 
Wallace Collection. He was also a member of the Standing 
Commission on Museums and Galleries. 


Mr. S. H. BROWN. 

Mr. Sydney Herbert Brown, solicitor, and senior partner in 
the firm of Messrs. Lindo & Co., solicitors, of London Wall, 
E.C.2, died on Monday, 4th November, at the age of sixty- 
three. Mr. Brown was admitted a solicitor in 1900. 


Mr. H. REVELL PHILLIPS. 

Mr. Henry Revell Phillips, solicitor, of Messrs. H. Revell 
Phillips & Son, solicitors, of Shifnal, Salop, died on Sunday, 
3rd November, at the age of seventy-seven. Mr. Phillips 
was admitted a solicitor in 1887, and was president of the 
Shropshire Law Society in 1933. 





Back numbers of the Journal may be obtained from The Manager 
29/31, Breams Buildings, London, E.C.4. 
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To-day and Yesterday. 


Legal Calendar. 


18 November.—On the 18th November, 1616, Sir Henry 
Montagu was sworn in as Chief Justice of the King’s Bench 
in succession to Sir Edward Coke, who had been dismissed. 
Lord Chancellor Ellesmere told him: ‘“ This is a rare case 
for you are called to a place vacant not by death or cession, 
but by a motion and deposing of him that held the place 
before you . . . In hearing of causes, you are to hear with 
patience, for patience is a great part of a judge; better hear 
with patience prolixity and impertinent discourse of lawyers 
and advocates than rashly, for default of the lawyer, to ruin 
the client’s cause ; in the one you lose but little time, by the 
other the client loseth his right which can hardly be repaired.”’ 


19 November.—On the 19th November, 1869, Mr. Justice 
Hayes was seized with an attack of paralysis while unrobing 
at Westminster after hearing a cause at nisi prius. In less 
than a week he was dead. He was sixty-four years old and 
had sat in the Queen’s Bench for little more than a year. 
He was no politician and he had never sat in Parliament. 
His distinction was that of a sound lawyer, but he was also 
essentially a human being, for he was jovial and enlivening 
company and exceedingly popular throughout the profession. 


20 November.—‘‘ Dear Mr. Smith, You argued this case 
admirably. I predict for you a very brilliant future. I trust 
we shall often see you. Faithfully yours, Alverstone.”’ 
That letter, written on the 20th November, 1901, by the 
Lord Chief Justice to a young barrister of two years’ standing, 
was as remarkable as it was prophetic. F. E. Smith had just 
conducted the case of Wise v. Dunning with an ability which 
was bringing something new to the courts, and which was in 
time to make him Chancellor and Earl of Birkenhead. 


21 November.—Mr. Baron Pollock died at his Putney 
residence, The Croft, on the 21st November, 1897. 


22 November.—On the 22nd November, 1780, Abraham 
Danford paid the penalty at Tyburn for an ingenious system 
of frauds which he had practised wita great success. Having 
mastered the art of forging the postmarks of various towns, 
he impressed them on several pieces of paper done up to look 
like letters. Then he would go to one of the great inns, 
which were the termini of the chief coach services, and listen 
to the names and addresses of the consignees of the parcels 
carried being called out. He would select one, quickly write 
out the name and address on one of his false letters appro- 
priately postmarked and, producing this at the office as proof 


of identity, he generally succeeded in getting the parcel, 


handed over to him. As bills of exchange of some value were 
often sent in this way the idea was profitable. The “ Green 
Dragon ”’ in Bishopsgate Street, the “‘ Bell and Crown ”’ in 
Holborn and the ‘‘ Spread Eagle’”’ in Gracechurch Street 
were all scenes of his exploits. 

23 November.—On the 23rd November, 1783, Mr. Charles 
Bembridge, formerly accountant of the Pay Office, was 
sentenced in Westminster Hall to pay a fine of £2,600 and to be 
imprisoned for six months. He had been found guilty of 
neglect of duty in conniving at the concealment of items in 
the account chargeable to the late Lord Holland, Paymaster- 
General of His Majesty’s land forces between the years 
1757 and 1765. The amount in question exceeded £38,000. 
Counsel for the accused had contended that he was guilty 
of no crime known to the law of England, but the jury had 
— him guilty after a retirement of less than a quarter of an 

our. 

24 November.—Four months after his call to the Bar 
in 1778, the future Lord Chancellor Erskine got his chance. 
He was nearly penniless, after having thrown up a military 
career for the law, when he was retained as fifth counsel for 
Captuin Baillie, a former Lieutenant-Governor of Greenwich 
Hospital, who having exposed several abuses in its adminis- 
tration, was threatened with a criminal information for libel 
by the persons affected. His leaders spoke lengthily, in par- 
ticular Hargrave, the fourth counsel, ‘‘ but,’’ wrote Erskine 
later, ‘‘ as my good fortune would have it he was afflicted with 
the strangury and was obliged to retire once or twice in the 
course of his argument. This protracted the cause so long 
that, when he had finished, Lord Mansfield said that the 
remaining counsel should be heard the next morning.” 
Erskine had all night to prepare and on the 24th November 
he made a brilliant speech which won the case and established 
him. He wrote, ‘‘I have since flourished, but I have always 
blessed God for the providential strangury of poor Hargrave.” 


THE WEEK’sS PERSONALITY. 


When Sir Charles Pollock passed away in 1897 he was the 
last of the Barons—the old Barons of the Court of Exchequer 








which was swept away with all that appertained to it after the 
new High Court of Justice was established. He had been 
appointed in 1873 and under the new dispensation he had 
continued to retain his old title, carrying on the tradition 
of his great and famous father, Lord Chief Baron Pollock. 
He was deeply regretted and it was written of him: ‘‘ Springing 
from the prolific loins of the great Chief Baron, reared in a 
judicial atmosphere, nurtured on common law of the most 
admired order, encircled by relations the bulk of whom were 
lawyers, known to and by all the most eminent members 
of the Bench and Bar for two or three generations, he seemed 
to have stored up in himself the best traditions of a noble 
profession. And he goes to his grave having done his work 
well and manfully, without partiality or prejudice, never 
having accorded to the greatest advocate who practised 
before him more attention or consideration than he gave to 
the humblest junior, while his addresses to juries were delivered 
as if no public eye were upon him, as if the press had no 
existence and with a superb indifference to the result of 
every trial, which is, perhaps, one uf the highest qualifications 
of a judge. By indifference we mean that he made no undue 
efforts to affect verdicts, he placed facts in their true light, 
he gave directions upon the law with accuracy and without 
any attempt to display learning or superior wisdom. He 
never made ‘ popular’ speeches.” 


LINCOLN’s INN RECOVERING. 

Lincoln’s Inn is recovering from the effects of the blast 
which recently swept through New Square from ‘the high 
explosives outside and Stone Buildings have suffered no fresh 
damage (I write on Tuesday, the 19th November) since the 
bomb at the front of No. 7 went one better than the dynamite 
of the civic experts across Chancery Lane, who hurled at it 
so substantial a part of the ruins of Southampton Buildings. 
Had the policy of explosive demolition been immediately 
persisted in there would have been some danger that the 
guardians of the Inn’s safety might vindicate their trust by 
force and arms, re-enacting the pitched battle which took 
place when seventeenth century Gray’s Inn sallied forth 
against the workmen of a speculative builder whose activities 
in their neighbourhood they disliked. In the long historical 
view, the debris thus blown into the Inn were but a return for 
what happened in the great gale just before Christmas, 1790, 
when ‘ part of the copper roofing of the new Stone Buildings 
was blown over the Six Clerks’ Office into Chancery Lane, and 
some part of it over the roofs of the opposite houses in the 
Lane into a yard . . . so that it must have been raised near 
a hundred feet into the air.’’ 


PERILS OF FIRE. 

Till the present perils and those of the last war no dangers 
assailed the Inn but tempest and fire. During 1735 two 
conflagrations broke out at Nos. 3 and 4, New Square, causing 
extensive damage. Some of the Coldstream Guards helped to 
put out the second and received five guineas for their pains. 
In 1752 No. 10 was destroyed by fire, and Charles Yorke, the 
brilliant son of Lord Hardwicke, barely escaped with his life, 
losing books, furniture, plate and papers. A contemporary letter 
states that ‘‘ the lives of Mr. Charles Yorke and four other 
gentlemen were probably saved by an old gentleman coming 
from the tavern, who found the porters breaking open 
Mr. Wilbraham’s door and with much difficulty stopt them 
till he had waked the gentlemen above stairs who had 
scarce got downstairs without their clothes when the fire 
burst through the door and set the whole staircase in a flame 
at once.” Fire engines came from as far afield as the 
Foundling Hospital and St. Bride’s, Fleet Street, but they 
could not save the valuable papers stored in the burning 
chambers. 





H.M. LAND REGISTRY. 

The Chief Land Registrar regrets that, owing to the absence of 
Inland Revenue stamping facilities at Bournemouth, he will no longer 
be able to have Inland Revenue or the “ Produced ’’ stamps impressed 
on documents for solicitors as during recent years has been done in an 
effort to assist in ways not contemplated by the Land Registration 
Rules, 1925. In future, therefore, all applications for registration 
must be stamped with the appropriate Inland Revenue or “ Produced ”’ 
stamps as required by r. 83 of the Land Registration Rules, 1925, 
before being forwarded to H.M. Land Registry, Marsham Court, 
Bournemouth. If not so stamped, the Chief Land Registrar regrets 
the Registry will have no option but to cancel the accompanying 
application for registration and to return the documents to the solicitors 
for the necessary stamping. 





The Hon. Mr. Justice Hilbery has been elected Treasurer of Gray’s 
Inn for the year 1941 in succession to Mr. A. Andrewes Uthwatt, who 
has been elected Vice-Treasurer for the same period, 
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Notes of Cases. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


General Accident Fire and Life Assurance Corporation, Ltd. v. 
Janmahomed Abdul Rahim. 
Viscount Maugham, Lord Russell of Killowen, Lord Wright, Sir George 
Rankin and Mr. W. R. Jayakar. 17th September, 1940. 
Limitation (India)—Administration Bond—Default by administrator— 

Bond assigned to heir on attainment of majority—Action against 

administrator—W hether ‘* on a bond’’—Period of limitation applicable 

—Indian Limitation Act (1X of 1908), art. 68—Indian Succession Act 

(of 1925), s. 292. 

Appeal from a decision of the High Court, Bombay, in its appellate 
jurisdiction, affirming a decision of that court in its original civil 
jurisdiction. 

In September, 1924, one Abdul Rahim died intestate, leaving, besides 
his widow, three sons and three unmarried daughters, all minors. 
According to the law by which the intestate was governed, the three 
sons became entitled to the estate in equal shares subject to certain 
rights of maintenance in the widow and daughters. In May, 1925, it 
was ordered that letters of administration should be issued to the 
widow for the benefit of the sons and limited to the minority of any 
one of them, provided, inter alia, that the necessary administration 
bond should be filed. Thereupon the widow and the appellant insurance 
company as sureties executed a bond for Rs. 3,98,060 in favour of the 
Registrar of the High Court in its intestate jurisdiction. The obligation 
in the bond was to be of no effect if the widow should observe certain 
conditions relating to the proper administration of the estate. In July, 
1925, the widow, who was a Purdanashin woman, and_ illiterate, 
appointed to act for her in all matters relating to the estate an attorney 
called Bhatra, who misapplied the property. In November, 1931, the 
eldest son attained majority, the widow having died in April, 1929, 
and in March, 1932, the High Court ordered that the administration 
bond of May, 1925, should be assigned to him, the order providing 
that he should, on the assignment, be entitled to sue on the bond in 
his name as if it had originally been given to him, and be entitled to 
recover on it as trustee for all interested the sum recoverable in respect 
of any breach of the bond. That provision was in the wording of s. 292 
of the Indian Succession Act, 1925, under which the assignment was 
made. In November, 1932, the eldest son brought the present action, 
claiming from the defendant insurance company the amount of the 
loss to the estate resulting from the widow’s actions as administratrix, 
and alleging as a breach of duty against her, inter alia, the appointment 
of Bhatra. The defendants relied on art. 68 of the Limitation Act, 
1908, but the courts in India overruled the plea, holding themselves 
bound by Manuwbhai Chunilal v. General Accident Fire & Life Assurance 
Corporation, Ltd. (1936), I.L.R. 60, Bom. 1027. The defendants 
appealed. (Cur. adv. vult.) 

Viscount MauGuaM, giving the judgment of the Board, said that 
by art. 68 the period of limitation for an action “on a bond subject 
to a condition *’ was three years, to run from the time when the condition 
was broken. By art. 120 a period of six years was fixed for any suit 
for which no period was fixed elsewhere in the Act, time beginning to 
run from the date when the right to sue accrued. The questions 
therefore were whether this was an action on a bond, and whether 
the decision in Manubhai’s Case, supra, was correct. The court there 
held on similar facts that the suit to enforce the bond in question was 
not a suit on a bond within the meaning of s. 292 of the Succession Act, 
because the assignment, it was said, conferred substantive rights on the 
assignee. ‘heir lordships could not follow that argument. Neither 
could they accept the view there taken that the condition could not 
be said to be broken until someone able to give a valid discharge for 
the estate claimed it from the administrator and failed to obtain it. 
The widow as administratrix here could not have been guilty of any 
default in administration after the date of her death. The condition 
must have been broken at the latest on her death—more than three 
years before the suit. The main ground of the decision in Manubhai’s 
Case, supra, was that s. 292 had the effect of conferring a new cause of 
action on the assignee, and so started a new period of limitation. The 
wording of the section did not support that view. Manubhai’s Case, 
supra, must be overruled. The decision of the Appe'late Court of 
tangoon in Maung San U v. Maung Kyaw Mye (1923), I.L.R. 1, 
Rang. 463, was correct. The appeal must be allowed. 

CounsEL: Strangman, K.C., and W. W. K. Page; Pritt, K.C., and 
Khambatta. 

Souicrrors : Smiles & Co.; T. L. Wilson & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


HOUSE OF LORDS. 


Sedgleigh Denfield v. O’Callaghan and Others. 

Viscount Maugham, Lord Atkin, Lord Wright, Lord Porter and 
Lord Romer. 24th June, 1940. 
Nuisance—Flooding—Ditch leading to culvert blocked—Grid placed on 

defendants’ land without leave—Liability. 
Appeal from a decision of the Court of Appeal (83 Sox. J. 236), 
affirming a decision of Branson, J. (82 Sox. J. 606; 159 L.T. 253). 





The plaintiff's garden lay to the south of a field belonging to the 
defendant society. Along the south edge of the field ran a ditch, an 
open watercourse running from east to west. The area of the ditch 
was owned by the defendants. West of the plaintiff's land and south 
of the ditch was a plot of land occupied by a block of flats. In 1934 
the local authority, in accordance with an agreement with the owner 
of the flats, placed a culvert 15 inches in diameter in the ditch north 
of their property, covering the top with earth. The culvert was carried 
to a point 2 feet beyond the fence separating the flat owner’s land 
from the plaintiff's. No adequate grid was fixed to prevent refuse and 
leaves from flowing into the pipe. The defendants were unaware of 
the trespass thus committed. The lay brother, whose duty it was 
to clear the ditch periodically, saw the culvert being fitted, but, 
assuming that it was with the authority of his superiors, did not report 
it to them. Thereafter the ditch down to the culvert was cleaned 
twice yearly in February and November by the lay brothers. In April, 
1937, owing to unusually heavy rainfall refuse obstructed the opening 
of the pipe, and water accumulated in the ditch and flowed into the 
plaintiff’s garden, causing damage. The plaintiff claimed damages for 
negligence and nuisance, alleging (a) that the pipe was too small, 
(5) that there was no protecting grid, and (c) that the defendants had 
failed to keep the ditch clear. There was no proof of (a) and (c). 
Branson, J., treated the alleged nuisance as consisting of the laying 
of the pipe without a protecting grid, and dismissed the action because 
that was done by the local authority when trespassing on the defendants’ 
land. The Court of Appeal affirmed that decision, and the plaintiff 
now appealed. (Cur. adv. vult.) 

Viscount Mavucuam said that he had formed the opinion that before 
the flood of April, 1937, the defendants must be taken to have had 
knowledge of the existence of the unguarded culvert which, for nearly 
three years, had been the means by which the water coming down the 
ditch on the defendants’ land had flowed away to the sewer. It was 
only necessary in such a case to show that the occupier of the land 
with such a possible cause of nuisance on it knew or must be taken to 
know of it. An absentee owner, or an occupier oblivious of what was 
happening under his eyes, was in no better position than the man who 
looked after his property, including such necessary adjuncts to it as 
its hedges and ditches. Rylands v. Fletcher (1868), L.R. 3 H.L. 330, 
did not apply to the present case: see Rickards v. Lothian [1913] 
A.C. 263, at p. 280; 57 Sox. J. 281. But if an owner of land for his 
own convenience diverted or interfered with the course of a stream he 
must take care that the new course should be sufficient to prevent 
mischief from overflow ; and he would prima facie be liable if such an 
overflow should take place (Fletcher v. Smith (1877), 2 App. Cas. 781) ; 
as to which see Greenock Corporation v. Caledonian Railway Co. [1917] 
A.C. 556 ; 62 Sou. J. 8. The principle was not limited to the diversion 
of a stream: see Broder v. Saillard (1876), 2 Ch. D. 692; Hurdman v. 
North Eastern Railway Co. (1878), 3 C.P.D. 168; and R. H. Buckley 
and Sons, Lid. v. M. Buckley & Sons [1898] 2 Q.B. 608. The defence 
that the act which caused the overflow was done by trespassers required 
careful consideration ; it was said to derive from Saxby v. Manchester, 
Sheffield & Lincolnshire Railway Co. (1869), L.R. 4 C.P. 198, and Job 
Edwards, Lid. v. Company of Proprietors of the Birmingham Navigations 
[1924] 1 K.B. 341. The former case in his (his lordship’s) opinion, 
however, suggested that if the occupier “ adopted’’ or “ continued ”’ 
the nuisance he would be liable if damage resulted. That view of that 
decision was taken in Barker v. Herbert [1911] 2 K.B. 633. As to the 
second case, he preferred the view expressed in Scrutton, L.J.’s, 
dissenting judgment, approving the passage in the 5th, ed. (1920) of 
‘“Salmond’s Law of Torts’’ at pp. 258-265. An occupier of land 
“* continued ’’ a nuisance if with knowledge or presumed knowledge of 
its existence he failed to take any reasonable means to bring it to an 
end though with ample time to do so. He “ adopted’? it if he made 
any use of the contrivance which constituted the nuisance. The 
defendants here had both continued and adopted the nuisance. After 
the lapse of nearly three years they must be taken to have suffered 
the nuisance to continue, for they neglected to take the very simple 
step of placing a grid in the proper place. They adopted the nuisance, 
for they continued during all that time to use the conduit for the 
purpose of getting rid of water. The appeal should be dismissed. 

CounsEL: Granville-Sharp, H. V. Lloyd-Jones and Avgherinos ; 
O'Sullivan, K.C., and Ifor Lloyd (for Hull, on war service). 

Soxrictrors : Maltz, Mitchell & Co. ; Witham & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 


Imperial Smelting Corporation, Ltd. v. Joseph Constantine 
Steamship Line, Ltd. : the ‘‘ Kingswood.”’ 

Sir Wilfrid Greene, M.R., Scott and Goddard, L.JJ. 18th June, 1940, 
Shipping—Charterparty—Frustration by explosion on  vessel—Cause 

unknown—Charterers to prove that shipowners negligent. 

Appeal from a decision of Atkinson, J. (84 Sox. J. 382), on a special 
case stated by an arbitrator. 

By a charterparty made in August, 1936, it was agreed that the 
shipowners should have a certain vessel ready at one of named ports 
by a certain date to load a cargo for the shipowners. An explosion in 
a boiler having made it impossible to load, the shipowners communicated 
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that fact to the charterers, who, alleging that the shipowners had 
abandoned the voyage and repudiated the contract, claimed damages. 
At the hearing before the arbitrator the charterers admitted that the 
delay caused by the damage to the vessel was such as to frustrate the 
commercial object of the adventure. The arbitrator held, subject to 
the opinion of the court, that the charterers were entitled to damages 
for non-performance of the contract. Atkinson, J., reversed that decision, 
and the charterers now appealed. 

Scort, L.J., who was asked by the Master of the Rolls to give his 
judgment first, said that a party who was prima facie liable could not 
escape liability under a plea of frustration unless he proved that the 
frustration occurred without his fault. There was no frustration in the 
legal sense unless the person setting it up proved affirmatively that the 
cause of frustration was not brought into operation by his default. He 
(his lordship) said nothing about the point raised for the charterers as to 
the onus of proof in a case of negligence in such facts as were proved in 
Scott v. London and St. Katherine Dock Co. (3 H. & C. 596), where there 
was held to be a presumption of negligence. It was unnecessary for the 
decision of the present case to consider that presumption of law on the 
findings of the arbitrator here. It was not necessary to discuss the 
numerous cases cited to the judge. The appeal would be allowed. 
Nothing could be more dangerous, when a question of burden of 
proof had to be considered, than to pick out the language of judges used 
in cases where neither they nor anybody else was thinking of the 
question of the burden of proof because it was not a matter which was 
in issue. The language of many of the authorities examined and cited 
was used in reference to the full facts which were before the courts in 
those cases, and nobody would be more surprised than the judges 
themselves to find that the expressions which they used were being 
relied on as affording some assistance on the question of the onus of 
proof, a matter which was not being dealt with in those judgments. 

The Master oF THE Rois and Gopparp, L.J., agreed. 

CounsEeL: A. 7. Miller, K.C., G. St. C. Pilcher, K.C., and Charles 
Stevenson, for the charterers; Sir Robert Aske, K.C., and Patrick 
Devlin. 

Souicrrors: Parker, Garrett & Co. ; Holman, Fenwick & Willan. 

[Reported by R. C. CALBURN, Esq., Barrister-at Law.) 


Hills v. Co-operative Wholesale Society, Ltd. 


Sir Wilfrid Greene, M.R., Scott and Goddard, L.JJ. 
3ist June, 1940. 

Master and servant—Servant injured in employment—High Court action 
against master—Plea of common employment—Subsequent county court 
action in county court under Employers’ Liability Act—Money paid 
into court taken out in satisfaction—Effect on High Court action—Same 
cause of action—Employers’ Liability Act, 1880 (43 & 44 Vict. c. 42), 
8.1. 

Appeal from a decision of Macnaghten, J. (84 Sox. J. 502), on a 

preliminary point of law referred for decision under R.S.C., Ord. XX¥, 

r. 2. , 


The plaintiff, a labourer employed by the defendants, suffered injury 
by accident in the course of his employment. He issued a writ in the 
High Court claiming damages from the employers. When he saw from 
the defence that the employers were pleading common employment, 
he instituted an action for damages in the county court under the 
Employers’ Liability Act, 1880, in respect of the same injury, no such 
plea being open to the defendants under that Act. In the county 
court action the defendants paid into court £468 with a denial of 
liability, and the plaintiff took the money out in satisfaction. The 
question of the effect of that proceeding on the High Court action now 
arose for decision as a preliminary point in that action. Macnaghten, J., 
held that the plaintiff was precluded from pursuing the action in the 
High Court. The plaintiff appealed. 

Sir Wi_rrip GREENE, M.R., said that the plaintiff’s argument rested 
on the proposition that the appellant had two separate causes of action : 
(1) a common law action in which the defence of common employment 
might or might not prove a good defence ; and (2) a statutory cause of 
action conferred on him by the Employers’ Liability Act, 1880. It 
was argued that having the second cause of action satisfied by taking 
money out of court afforded no reason why the High Court action 
should not be allowed to proceed. Reliance was placed on the fact 
that under the Act damages for personal injury were limited, while in 
the High Court action they were at large, and it was contended that 
the plaintiff should be allowed to proceed with the High Court action 
to try and recover a larger amount of damages. It was conceded that 
if he obtained judgment for a larger sum he would have to give credit 
for the sum recovered in the county court. The appellant’s case was 
founded on a fallacy. It was to be noted that the plaintiff had taken 
out of court in the county court action the precise sum which he was 
claiming, so that when he took out that sum the cause of action was 
satisfied. The action in the High Court was an action to recover 
damages for personal injury caused by the defendants’ negligence, and 
so also was that in the county court. There was one inherent distinction 
in the two actions, but that distinction had no bearing on what was 
the cause of action. The difference was that in the High Court action 
the defendants had a defence of common employment which, if 
established, was a bar to the plaintiff's claim ; while in the county court 
action a limit to the amount of damages recoverable was laid down, 





but the defence of common employment was denied to the defendants. 
The cause of action was quite clearly the same. How, then, was it 
possible for the plaintiff to pursue a cause of action in two different 
courts after the action in one of the courts had been satisfied ? The 
plaintiff had obtained the solid benefit of a sum of cash by reason of 
the defendants’ being deprived of the defence of common employment. 
He had chosen to satisfy his claim in that way, and the advantage to 
him was obvious. That having been done, the cause of action was 
satisfied and the plaintiff could no longer maintain the High Court 
action. The appeal must be dismissed. 

Scorr and Gopparp, L.JJ., agreed. 

CounseL: Lddy, K.C., and Frampton ; C. L. Henderson. 

Soxicrrors : Scott Duckers & Co. ; W. Stanley Eastbirn. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


APPEALS FROM COUNTY COURTS. 


R. Hoe and Co., Ltd. v. Dirs. 
The Master of the Rolls, Clauson and Goddard, L.JJ. 
31st October, 1940. 

Workmen's compensation—One-eyed man—Offer of work as fitter— 
Likelihood of losing other eye—‘* Suitable employment’’—Workmen’s 
Compensation Act, 1925 (15 & 16 Geo. 5, c. 84), 8. 9 (3). 

Appeal by the applicants from an award by His Honour Judge 
Bensley Wells at the Southwark County Court whereby compensation 
for partial incapacity under the Workmen’s Compensation Act, 1925, 
was awarded to the respondent at the rate of 15s. 6d. per week. 

The application before the learned county court judge was for a review 
of the amount of compensation of which the respondent had previously 
been in receipt. On 28th August, 1933, when the respondent was 
employed as a fitter by the appellants, he met with an accident which 
incapacitated him by making his left eye useless, and he was awarded 
compensation. This compensation was later reduced to 19s. 2d. per 
week by agreement with the appellants, on the respondent obtaining 
work as a nurseryman. He lost that work when war broke out, and 
in March, 1940, he refused work offered him as a fitter at Messrs. Vickers. 
On Ist April, 1940, he recommenced work as a nurseryman. It was 
contended by the appellants that the work as a fitter at Messrs. Vickers 
was “a suitable employment’’ within s. 9 (3) of the Workmen’s 
Compensation Act, 1925, which bases the calculation of the weekly 
payment in the case of partial incapacity on the difference between the 
amount of the average weekly earnings of the workman before the 
accident and the average weekly amount which he is earning or is able 
to earn in some suitable employment or business after the accident. 
The learned county court judge held that the proffered work was not 
suitable, as it was necessary to take into account the risk of injury to 
the respondent’s remaining eye. 

The Master oF THE ROLLs said that in his opinion there was ample 
evidence for the finding of fact by the county court judge that a man 
employed as a fitter must always run the risk of injury to his eyes. 
The word “ suitable ’’ was relative to the man. Was the work of a 
fitter suitable to a one-eyed man? It was impossible to eliminate from 
consideration the fact that the respondent only had one eye, owing to 
the accident which he had already suffered. Apart from authority, it 
was reasonably clear that the work offered in this case was not 
‘“‘ suitable.’’ There were divergent views expressed in the authorities, 
but if there was authority binding on him it was in favour of that view 
which he had held. The appeal would be dismissed. 

Ciauson and Gopparp,/L.JJ., agreed. 

Counse.: J. H. C. Goldie; W. H. Duckworth, 

Souicrrors : Carpenters; M. Bryan O'Connor. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


HIGH COURT—CHANCERY DIVISION. 


In re Pointer ; Pointer v. Edwards. 
Morton, J. 22nd October, 1940. 

Will—Testatrix leaves estate of £15,000—Makes no provision for husband 
—Bequeathed £1,000 to incapacitated married daughter—Husband 
has £330 a year—A pplication by husband and daughter for maint f 
—Inheritance (Family Provision) Act, 1938 (1 & 2 Geo. 6, c. 45), 
8. 1 (1) (2) (6). 

The testatrix, who died in 1939, bequeathed to her daughter a legacy 
of £1,000 and any money she might have on deposit at her bankers. 
She gave the residue of her estate to her grand-daughter absolutely. 
The testatrix made no provision for her husband. The testatrix left 
her surviving two dependents under the Inheritance (Family Provision) 
Act, 1938. The first was her husband, to whom she had been married 
for fifty-six years ; she had however left him, and for the last forty-six 
years before her death she had been separated from him. He had 
had the custody of the children of the marriage. The husband was 
eighty-three years old, and had an income of £330 from a pension, 
investments and property. The second dependent was the daughter 
of the testatrix, her only surviving child. The daughter was married 
but separated from her husband, who did not support her. She had 
three children, none of whom was in a position to assist her. The 
daughter was suffering from such physical disability that she could 
not earn her living. She acted as unpaid housekeeper in return for 
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her board and lodging. Her only income was an allowance of 5s. a week 
paid to her by her father. The testatrix also left her grand-daughter 
the residuary legatee her surviving. This grand-daughter was a child 
of the deceased son of the testatrix. She had no income of her own. 
She was dependent on her mother, whose only income was a naval 
pension. The grand-daughter had been in receipt of an allowance 
of £1 a month from her grandfather, the husband of the testatrix. 
In these circumstances, the husband and the daughter applied to the 
court for reasonable maintenance to be made for them out of the 
estate of the testatrix. The grand-daughter, the residuary legatee, 
opposed the application. The Inheritance (Family Provision) Act, 
1938, 8. 1 (2), directs that an order allowing periodical payments of 
maintenance under the Act shall provide for the termination of such 
payments “not later than... (b) in the case of a daughter who 
has not been married, or who is under disability, her marriage, or the 
cesser of her disability whichever is the later.’’ 

Morton, J., said that the daughter was by reason of her physical 
disability incapable of maintaining herself and so was a dependent 
within the Act, and he would order one-fifth of the income of 
the net residuary estate or 30s. a week, whichever was the smaller 
sum, to be paid to her. ‘ The husband had been deprived of his wife’s 
society for forty-six years. Having regard to his age and physical 
infirmities and the scantiness of his means some small provision 
should be made for his declining years, and he would direct 
one-fifteenth of the income of the net residuary estate or 5s. a week, 
whichever was the smaller sum, to be paid to him for life. The wording 
of s. 1 (2) (6) which provided for the termination of payments in the 
case of a daughter not later than “ her marriage or the cesser of her 
disability, whichever is the later’’ were apt in the case of a daughter 
who had not been married but was under disability, but they did 
not fit the case of a daughter who was (a) married but under disability ; 
or (6) was unmarried but not under disability. The section must be 
taken to mean that in case (a) the allowance must cease when the 
disability ceased, and in case (b) it must cease when the daughter 
married. In the present case the payments must case on the cesser 
of the disability. He would impose the condition that the daughter 
was to inform the trustees if she received at any one time a sum in 
excess of £200 from any source. 

CounseL: Watmough; Laskey; Vaisey, K.C., and Elverston. 

Soticrrors: R. A. W. Moylan-Jones ; Soames, Edwards & Jones. 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.} 


HIGH COURT—KING’S BENCH DIVISION. 


Nesta, Ltd. v. Wyatt and Another. 
Macnaghten, J. 7th October, 1940. 
Revenue—Income tax—Annual payment made without deducting tax— 

No further annual sum payable—Subsequent claim for amount of tax— 

Whether maintainable where tax to be accounted for to Crown—Income 

Tax Act, 1918 (8 & 9 Geo. 5, c. 40), 8. 211 (2). 

Action tried by Macnaghten, J. 

The plaintiffs, Nesta, Ltd., in March, 1926, entered into an agreement 
with one Johnson, whereby in consideration of a sum of money previously 
lent by him to the company on the mortgage of a patent they agreed to 
pay him by half-yearly instalments of £100 the amount due to him of 
accrued royalties on articles manufactured under the patent. One 
hendred pounds was duly paid to him in July, 1921, being treated as a 
payment of £142 17s. 2d., with deduction of £42 17s. 2d. for income tax. 
A balance of £1,676 9s. 11d. for royalties accordingly remained due to 
Johnson, but no further payment on account of it was made until the 
24th May, 1937, when the company paid the balance to Johnson’s 
executors, the defendants, omitting to deduct income tax. The 
Finance Act, 1937, came into force only on the 29th July, 1937. By 
8. 211 (2) of the Income Tax Act, 1918: ‘‘ Any person liable to pay any 
rent... or... other annual payment, shall be authorised to make 
any deduction on account of tax for any year . . . which he has failed 
to make previously to the passing of the Act imposing the tax for that 
year... on the occasion of the next payment . . . after the passing 
of the Act so imposing the tax . . . and shall also be entitled, if there 
is no future payment from which the deduction may be made, to recover 
the sum which might have been deducted as if it were a debt due . . .”’ 
Of the £1,676 9s. 11d. owing to Johnson, £1,570 15s. 7d. was paid out of 
profits or gains 6f the company not brought into charge to tax, and the tax 
on it had therefore to be handed to the Crown. The tax on that sum 
at the standard rate obtaining in 1937—namely, 5s. in the £—amounting 
to £392 14s. was now claimed by the company. (Cur. adv. vult.) 

MacnacuTen, J., said that the first defence was based on a statement 
by Scrutton, L.J., in Hill v. Kirshenstein [1920] 3 K.B. 556, at p. 565 ; 
64 Sox. J. 584, which cone rned the right of a tenant who paid 
landlord’s property tax, and omitted to deduct it, to make the 
deduction from the next payment of rent. It was argued that 
s. 211 (2) had altered the law so as to allow the deduction. 
Serutton, L.J., said that s. 211 (1) applied where the tax was 
to be accounted for to the Crown, and that s. 211 (2) applied where 
it was not. That dictum was not necessary for the decision of the 
court. Counsel in the present case had been unable to furnish any 
reason for placing such a limitation on s. 211 (2). The explanation 
might be that the Lord Justice had been mistaken or misreported. 





The argument that s. 211 (2) did not apply on that ground could not be 
accepted. It was next argued that the subsection did not apply 
because, although the Finance Act, 1937, had not been passed until 
after the payment had been made, the tax could yet have been 
deducted by virtue of the Provisional Collection of Taxes Act, 1913, 
passed for the purpose of giving temporary validity to the Budget 
resolutions passed on Budget Day. In 1937 the Budget provisions 
relating to income tax were passed on the 20th April, and thereupon 
admittedly became valid temporarily. As the plaintiffs could therefore 
have made the deduction, the argument ran, the mischief at which 
8. 211 (2) was aimed did not arise, and the subsection did not apply. 
The mischief aimed at still remained, however, because there must 
always be a gap between the 6th April, the beginning of the financial 
year, and Budget Day. Section 211 (2) replaced s. 14 of the Revenue 
Act, 1914, but no alteration in the wording of the earlier provision was 
made. The conditions of s. 211 (2) were fulfilled, and there must be 
judgment for the plaintiffs for the amount claimed. 
CounsEL: F. Grant ; Scrimgeour. 
Souicitors: Baileys ; Waltons & Co. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Inns of Court. 
CALLS TO THE BAR. 
The following students have been called to the Bar this term : 
LincoLn’s INN. 

Shaukat Shah Khan, Oriel College, Oxford; Ramkumar Verma, 
Allahabad University, B.A., LL.B.; Esther Dangerfield; M. E. C. 
Rena, C. D. Onyeama, Brasenose College, Oxford, University College, 
London University, LL.B. 

INNER TEMPLE. 

A. P. Fletcher, B.A., Trinity College Oxford, holder of a Certificate of 
Honour awarded Trinity Term, 1940; A. Ll. Armitage, B.A., Queens’ 
College, Cambridge, holder of a Certificate of Honour awarded Trinity 
Term, 1940, and of an Entrance Scholarship awarded 1936; Poland 
Prizeman, 1935; F. 8. Hanania, M.A., Queens’ College, Cambridge ; 
A. K. Ray, LL.B., University of London ; Mrs. J. M. D. Smith, University 
of London; R. M. Bingham, B.A., Clare College, Cambridge; C. A. 
Harney, Registrar of the Supreme Court of Montserrat, British West 
Indies; R. M. Hodges. 

MippLe TEempPce. 

O. Moore; H. Morris; Madanlal Govindal Pittie, B.A., Fitzwilliam 
House, Cambridge; G. L. Wilkinson, M.R.C.S., L.R.C.P. (London), 
L.D.S., R.C.S.; Shib Charan Kishore, LL.B., London University, 
B.A., LL.B., of Punjab University; A. 8. Anderson, B.A., Exeter 
College, Oxford; D. R. Ellison, B.A., Balliol College, Oxford, Harms- 
worth Law Scholar; L. Chin-Yee; J. F. M. Adrien, LL.B., London 
University; H. W. Wollaston, B.A., Trinity College, Cambridge, 
Harmsworth Law Scholar; Amineen Mohammed Edun; C. N. 
L’Angellier, B.A., Christ’s College, Cambridge ; H. E. Farmer; Akufo 
Addo, B.A., St. Peter’s Hall, Oxford; H. Noble, B.Pharm. (London) ; 
R. S. F. Edwards ; Wali Mohammad Khan, B.A., London University ; 
J. E. Sommer; Jaikrishna Narandas Purohit, B.A., LL.B., Bombay 
University ; A. L. Gordon, LL.B., London University ; Ramchandrarao 
Gangadharrao Gambhirrao Deshmukh. e 

Gray’s INN. 

R. P. Morison, M.A., LL.B., Edinburgh University, one of His 
Majesty’s Counsel in Scotland, 2nd Lieut., Scots Guards ; H. Hughes ; 
W. M. Cooper, Assistant Lecturer, Manchester University; T. T. 
Thorpe; A. O. Hughes, LL.M., Liverpool University, Gunner, Royal 
Artillery (A.A.); M. J. Abbott, a member of the Colonial Legal Service, 
of the Courts of Justice, Hong-kong ; D. B. Hodgkinson, B.A., Pembroke 
College, Oxford, private, Royal Army Pay Corps; Nai Thavi Charoen- 
pitaks, Diplomate of Law of the Chulalonkon University, Bangkok 
(a Thai Barrister, of the Ministry of Justice, Bangkok, Thailand). 








War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in Tux Sottorrors’ Journat from the 16th September, 1939, to 
the 16th November, 1940.) 


STATUTORY RULES AND ORDERS, 1940. 


No. 1962. Ashford Gas Order, October 16. 

E.P. 1952. Bury Corporation Tramways (Increase of Charges) Order, 
October 29. 

No. 1955 /L.34. Clergy Discipline Rules, October 12. 

No. 1932. Export of Goods (Control) (No. 39) Order, November 4. 

No. 1945. Import Duties (Drawback) (No. 9) Order, November 7. 
Vieeien Flasks). 

E.P. 1951. Ministry of Supply Control Orders (Exemptions) (No. 1) 
Order, November 5. 
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No. 1943. Open General Export Licence, November 6, in respect of 
Goods sent by Parcel Post. 
Prices of Goods (Price Regulated Goods) (No. 3) Order, 
November 8. 
Regulation of Payments (General Exemptions) (Amend- 
ment) (No. 5) Order, November 8. 
E.P. 1959. Regulation of Payments (Chile) Order, November 8. 
E.P. 1954. River Wear Watch Commissioners (Increase of Charges) 
Order, October 26. 
Sale of Food (Public Air Raid Shelters) Order, November 6- 
Salvage of Waste Materials (No. 1) Order, November 7. 
Unemployment Insurance (Approval of Arrangements) 
tegulations, October 14. 
Additional Import Duties (No. 10) Order, November 7, 1940. 
Iron and Steel Forgings. (Amended Reprint.) 
Control of Communications Order (No. 6), November 11. 
Control of Flax (No. 11) Order, November 9. 
Control of Nitric Acid (No. 1) Order, November 9, 1940. 
Defence (General) Regulations, 1939. Order in Council. 
November 8, 1940, adding Regulations 60a and 68c and 
amending Regulations 29a, 60, 62c and 92. 
Dry Batteries (Prices) Order, November 9. 
Dry Batteries (Prices) (No. 2) Order, November 9. 
Import Duties (Exemptions) (No. 9) Order, November 7, 
1940. Iron or Steel Tubes and Pipes. 
India. Reserved Posts (Indian Police) Rules, 
Amendments, November 8, 1940. 
No. 1981 /8.95. Session. Court of, Scotland, ete. Act of Sederunt 
October 29, 1940, amending Act of Sederunt prescribing 
Fees under the Execution of Diligence (Scotland) Act, 
1926. 


[E.P. indicates that the Order is made under Emergency Powers. ] 


No. 1965. 


E.P. 1958. 


E.P. 1964. 
E.P. 1950. 
No. 1969. 


No. 1961. 


E.P. 1978. 
E.P. 1970. 
E.P. 1975. 
E.P. 1968. 


K.P. 1971. 
E.P. 1972. 
No. 1960. 


No. 1974. 1938. 


PROVISIONAL AND STATUTORY RULES AND ORDERS, 
1940. 


Insurance (Arrears) 
October 30, 1940. 


Amendment 


National Health 
Regulations (No. 2). 


No. 1976. 


Copies of the above 8.R. & O.’s, etc., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 








Parliamentary News. 


PROGRESS OF BILLS. 
RoyAL ASSENT. 
‘The following Bills received the Royal Assent on the 20th November :— 
Consolidated Fund (Appropriation) (No. 2). 
Workmen’s Compensation and Benefit (Byssinosis). 
Securities (Validation). 








Legal Notes and News. 


Honours and Appointments. 
H. Ciay has been elected Mayor of the Borough of Kast 
He was admitted a solicitor in 1894, and 
Mr. Clay is a Past 


Mr. 8S. 
tetford for the sixth time. 
practises in Sheffield, Worksop and Retford. 
President of the Sheffield District Law Society. 


Wills and Bequests. 

Mr. Charles Matthew Crossman, solicitor, of Nancy Downs, Oxhey, 
Herts, left £50,912, with net personalty £48,404. 

Mr. Francis Stanbury Dayman, solicitor, of Tiverton, left £87,535, 
with net personalty £78,530. 

Mr. Rudolph Moritz, K.C., of Highgate and of the Temple, left £20,898, 
with net personalty £17,772. 

Mr. Robert William Nicholson, solicitor, of Newcastle-upon-Tyne, 
left £40,308, with net personalty £28,106. 

Lieutenant-Colonel Pelham Rawstorn Papillon, D.S.0., D.L., J.P., 
of Crowhurst Park, Battle, Barrister-at-Law, left (unsettled property 
already valued at £26,449) (settled property valued at £7,000), making 
a total of £33,449. 





[All books acknowledged or reviewed can be obtained through The 
Solicitors’ Law Stationery Society, Limited, London, Liverpool, 
Manchester and Birmingham. 





Court Papers. 
SUPREME COURT OF JUDICATURE. 
MICHAELMAS SITTINGS, 1940. 
20TA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CouRT Mr. JusTICE 
ROTA. No. I. FARWELL. 
Mr. Mr. Mr. 
Ritchie Andrews Blaker 
More Jones Andrews 
Blaker Litchie Jones 
Andrews More Litchie 
Jones Blaker More 
Litchie Andrews Blaker 
Group A, Group B. 

Me. Justice Mr. Justice Mr. Justice Mar. Justice 
BENNETT. SIMonpDs. CROSSMAN, Morton. 
Non- Non- 

Witness. Witness. 
Mr. Mr. 
More Jones 
Blaker Ritchie 
Andrews More 
Jones Blaker 
titchie Andrews 
More Jones 


Witness. 
Mr. 
Ritchie 
More 
Blaker 
Andrews 
Jones 
Ritchie 


Witness. 
Mr. 
25 Blaker 
26 Andrews 
27 Jones 
28 Ritchie 
29 More 
30 Blaker 


Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2%. Next London Stock Exchange Settlement, 

Tharsday, 5th December, 1949. 

Middle 
Price 
20 Nov. 
1940. 
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ENGLISH GOVERNMENT SECURITIES. 
Consols 4% 1957 or after ee oe ra 111 
Consols 24% oe os ae - Al 76 
War Loan 3° 1955-59 .. ee ee 101 
War Loan 34% 1952 or after Z 
Funding 4% Loan 1960-90 
Funding 3% Loan 1959-69 
Funding 23% Loan 1952-57... °° 
Funding 2§°% Loan 1956-61... - 
Victory 4% Loan Average life 21 years 
Conversion 5% Loan 1944-64 .. “* 
Conversion 3}°, Loan 1961 or after 
Conversion 3% Loan 1948-53 . 
Conversion 24% Loan 1944-49 
National Defence Loan 3° 1954-58 
Local Loans 3% Stock 1912 or after 
Bank Stock ro ois = - 
Guaranteed 3°, Stock (Irish Land Acts) 
1939 or after .. oe x ee JJ 
India 44% 1950-55 on ih és MN 
India 34% 1931 or after JAJO 
India 3% 1948 or after .. > > 
Sudan 44% 1939-73 Average life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 ’ 
Tanganyika 4% Guaranteed 1951-71 .. 
Lon. Elec. T. F. Corpn. 24% 1950-55 .. 


COLONIAL SECURITIES. 

* Australia (Commonwealth) 4°, 1955 
Australia (Commonwealth) 3}% 1964 
Australia (Commonwealth) 3% 1955 
*Canada 4% 1953-58 _ —«.. ae 
New South Wales 34% 1930-50 
New Zealand 3% 1945 .. + 
Nigeria 4% 1963 .. af 
Queensland 34% 1950-70 

*South Africa 34% 1953-73 

Victoria 34% 1929-49 


CORPORATION STOCKS. 

Birmingham 3°, 1947 orafter .. as JJ 
Croydon 3% 1940-60... ae a AO 
Leeds 34°, 1958-62 ae _ - JJ) 

Liverpool 34° Redeemable by agreement 
with holders or by purchase .. o6 JAJO 
MJSD 
FA 
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London County 3% Consolidated Stoc 

after 1920 at option of Corporation . . 
London County 34% 1954-59 ‘ 
Manchester 3% 1941 orafter .. aa VA 
Manchester 3% 1958-63 v2 cs AO 
Metropolitan Consolidated 24% 1920-49 MJSL 
Met. Water Board 3% “‘ A’’ 1963-2003 AO 
Do. do. 3% “B’’ 1934-2003 ee MS 
Do. do. 3% “ E”’ 1953-73 - JJ 
Middlesex County Council 3% 1961-66 MS 
*Middlesex County Council 44% 1950-70 MN 
Nottingham 3°%, Irredeemable .. ss MN 
Sheffield Corporation 34% 1968 os JJ 


ENG’.1ISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS. 

Great Western Rly. 4% Debenture 

Great Western Rly. 44% Debenture 

Great Western Rly. 5% Debenture 

Great Western Rly. 5% Rent Charge .. 

Great Western Rly. 5% Cons. Guaranteed 

Great Western Rly. 5% Preference an Mz 5 19 


a Wetwwurnw Ss 








~ * Not available to Trustees over par. 
$ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 

















